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( DIRECTIVE NO 69/74 , ARTICLE 10 ( 2 ) ( D ))

IN CASE 38/77

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE TARIEFCOMMISSIE ( AN ADMINISTRATIVE COURT OF LAST INSTANCE IN REVENUE MATTERS ), AMSTERDAM , FOR A PRELIMINARY RULING IN THE PROCEEDINGS PENDING BEFORE THAT COURT BETWEEN 

ENKA BV 

AND 

INSPECTEUR DER INVOERRECHTEN EN ACCIJNZEN ( INSPECTOR OF CUSTOMS AND EXCISE ), ARNHEM , 

ON THE INTERPRETATION OF ARTICLE 10 ( 2 ) ( D ) OF COUNCIL DIRECTIVE NO 69/74/EEC OF 4 MARCH 1969 ON THE HARMONIZATION OF PROVISIONS LAID DOWN BY LAW , REGULATION OR ADMINISTRATIVE ACTION RELATING TO CUSTOMS WAREHOUSING PROCEDURE ,

1 BY ORDER OF 15 NOVEMBER 1976 , RECEIVED AT THE COURT REGISTRY ON 4 APRIL 1977 , THE TARIEFCOMMISSIE , AMSTERDAM , REFERRED TO THE COURT THREE QUESTIONS ON THE INTERPRETATION OF ARTICLE 10 ( 2 ) ( D ) OF COUNCIL DIRECTIVE NO 69/74/EEC OF 4 MARCH 1969 ON THE HARMONIZATION OF PROVISIONS LAID DOWN BY LAW , REGULATION OR ADMINISTRATIVE ACTION RELATING TO CUSTOMS WAREHOUSING PROCEDURE ( OJ ENGLISH SPECIAL EDITION 1969 ( I ), P . 82 ).

2 THOSE QUESTIONS HAVE ARISEN IN THE CONTEXT OF AN ACTION BETWEEN THE CUSTOMS AUTHORITIES IN THE NETHERLANDS AND AN IMPORTER WHO SUBMITTED A CUSTOMS DECLARATION IN RELATION TO THE VALUATION FOR CUSTOMS PURPOSES EX WAREHOUSE AT ARNHEM OF A CONSIGNMENT OF STEEL CORD USED IN THE MANUFACTURE OF TYRES , SOLD BY AN IRISH MANUFACTURER TO A PURCHASER ESTABLISHED IN THE GRAND DUCHY OF LUXEMBOURG .

3 ACCORDING TO THE CUSTOMS AUTHORITIES , THE DEFENDANT IN THE MAIN ACTION , IN DETERMINING THE VALUE OF GOODS FOR CUSTOMS PURPOSES THE COSTS OF STORING THEM IN A WAREHOUSE CANNOT BE DEDUCTED FROM THE AGGREGATE AMOUNT INVOICED BY THE VENDOR TO THE PURCHASER , WHILST ACCORDING TO THE PLAINTIFF IN THE MAIN ACTION , THAT DEDUCTION MUST BE MADE .

4 ARTICLE 10 ( 2 ) ( D ) OF DIRECTIVE NO 69/74 PROVIDES THAT : 

' WHERE THE PRICE PAID OR PAYABLE IS TAKEN INTO ACCOUNT IN DETERMINING THE VALUE FOR CUSTOMS PURPOSES , THE FOLLOWING SPECIAL PROVISIONS SHALL APPLY : . . .

( D ) THE COSTS OF WAREHOUSING AND OF PRESERVING THE GOODS WHILE IN WAREHOUSES BORNE BY A PURCHASER SHALL NOT BE INCLUDED IN THE VALUE FOR CUSTOMS PURPOSES WHERE THE PRICE PAID OR PAYABLE BY THAT PURCHASER IS TAKEN AS THE BASIS FOR VALUATION . ' 

5 FOR THE PURPOSE OF APPLYING THE SAID ARTICLE 10 ( 2 ) THE RULES APPLICABLE IN THE NETHERLANDS , IN THIS INSTANCE ARTICLE 16 G OF THE TARIEFBESLUIT 1960 , WERE MODIFIED BY A ROYAL DECREE OF 17 JUNE 1970 ( STAATSBLAD 1970 , P . 687 ) AND NOW READ AS FOLLOWS : 

' FOR THE PURPOSE OF DETERMINING THE VALUE OF GOODS RELEASED FROM BONDED WAREHOUSES . . . WHERE THE PRICE PAID OR PAYABLE IS TAKEN INTO ACCOUNT THE FOLLOWING SPECIAL PROVISIONS SHALL APPLY . . .: 

( C ) THE PRICE PAID OR PAYABLE TAKEN AS THE BASIS FOR VALUATION NEED NOT BE ADJUSTED IN RESPECT OF COSTS OF WAREHOUSING AND OF PRESERVING THE GOODS WHILE IN WAREHOUSES . . .. ' 

6 ACCORDING TO THE DEFENDANT IN THE MAIN ACTION , ARTICLE 16 G AND , IN PARTICULAR , THE PHRASE ' NEED NOT BE ADJUSTED ' ( DIENT NIET TE WORDEN AANGEPAST ) MUST BE INTERPRETED AS MEANING THAT WHERE - AS IS POSSIBLE UNDER ARTICLE 9 OF REGULATION NO 803/68 OF THE COUNCIL OF 27 JUNE 1968 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ( OJ ENGLISH SPECIAL EDITION 1968 ( I ), P . 170 ) - THE PRICE PAID OR PAYABLE FOR THE GOODS IS ACCEPTED BY THE CUSTOMS AUTHORITIES AS CORRESPONDING TO THE ' NORMAL ' PRICE WHICH , ACCORDING TO ARTICLE 1 OF THE SAME REGULATION , DETERMINES THE VALUE FOR CUSTOMS PURPOSES , SUCH PRICE NEED NOT BE REDUCED BY THE COSTS OF WAREHOUSING THE GOODS IF THOSE COSTS ARE INCLUDED THEREIN AND THAT THEY MUST NOT BE ADDED TO THAT PRICE IF THEY WERE NOT INCLUDED THEREIN .

7 WHILE ACCEPTING THAT THE WORDING OF ARTICLE 16 G OF THE TARIEFBESLUIT IS NOT EXACTLY THE SAME AS THAT OF THE DIRECTIVE , THE NETHERLANDS CUSTOMS ADMINISTRATION MAINTAINS THAT THE ESSENCE OF THE DIRECTIVE IS RESPECTED AND THAT SINCE THE DIRECTIVE DOES NOT HAVE DIRECT EFFECT THE PLAINTIFF IN THE MAIN ACTION CANNOT RELY ON THE DIFFERENCE BETWEEN THE WORDING OF THE TWO VERSIONS SO AS TO MAKE THAT OF THE DIRECTIVE PREVAIL .

THE FIRST QUESTION 

8 THE FIRST QUESTION ASKS WHETHER THE PROVISION IN ARTICLE 10 ( 2 ) ( D ) OF COUNCIL DIRECTIVE NO 69/74 OF 4 MARCH 1969 IS OF SUCH A SPECIFIC NATURE THAT IT MUST BE REGARDED AS DIRECTLY BINDING , THAT IS TO SAY , AS HAVING DIRECT EFFECT .

9 THE COURT HAS ALREADY FOUND IN ITS JUDGMENT OF 1 FEBRUARY 1977 IN CASE 51/76 ( VERBOND VAN NEDERLANDSE ONDERNEMINGEN V INSPECTEUR DER INVOERRECHTEN EN ACCIJNZEN , ( 1977 ) ECR 113 ) THAT WHERE THE COMMUNITY AUTHORITIES HAVE , BY DIRECTIVE , IMPOSED ON MEMBER STATES THE OBLIGATION TO PURSUE A PARTICULAR COURSE OF CONDUCT , THE EFFECTIVENESS OF SUCH AN ACT WOULD BE WEAKENED IF INDIVIDUALS WERE PREVENTED FROM RELYING ON IT BEFORE THEIR NATIONAL COURTS AND IF THE LATTER WERE PREVENTED FROM TAKING IT INTO CONSIDERATION AS AN ELEMENT OF COMMUNITY LAW .

10 THAT IS ESPECIALLY SO WHEN THE INDIVIDUAL INVOKES A PROVISION OF A DIRECTIVE BEFORE A NATIONAL COURT IN ORDER THAT THE LATTER SHALL RULE WHETHER THE COMPETENT NATIONAL AUTHORITIES , IN EXERCISING THE CHOICE WHICH IS LEFT TO THEM AS TO THE FORM AND THE METHODS FOR IMPLEMENTING THE DIRECTIVE , HAVE KEPT WITHIN THE LIMITS OF THEIR DISCRETION AS SET OUT IN THE DIRECTIVE .

11 IT EMERGES FROM THE THIRD PARAGRAPH OF ARTICLE 189 OF THE TREATY THAT THE CHOICE LEFT TO THE MEMBER STATES AS REGARDS THE FORM OF THE MEASURES AND THE METHODS USED IN THEIR ADOPTION BY THE NATIONAL AUTHORITIES DEPENDS UPON THE RESULT WHICH THE COUNCIL OR THE COMMISSION WISHES TO SEE ACHIEVED .

12 AS REGARDS THE HARMONIZATION OF THE PROVISIONS RELATING TO CUSTOMS MATTERS LAID DOWN IN THE MEMBER STATES BY LAW , REGULATION OR ADMINISTRATIVE ACTION , IN ORDER TO BRING ABOUT THE UNIFORM APPLICATION OF THE COMMON CUSTOMS TARIFF IT MAY PROVE NECESSARY TO ENSURE THE ABSOLUTE IDENTITY OF THOSE PROVISIONS WHICH GOVERN THE TREATMENT OF GOODS IMPORTED INTO THE COMMUNITY , WHATEVER THE MEMBER STATE ACROSS WHOSE FRONTIER THEY ARE IMPORTED .

13 ACCORDING TO THE SIXTH RECITAL TO THE AFOREMENTIONED REGULATION NO 803/68 'THE VALUE FOR CUSTOMS PURPOSES MUST BE DETERMINED IN A UNIFORM MANNER IN MEMBER STATES, SO THAT THE LEVEL OF THE PROTECTION GIVEN BY THE COMMON CUSTOMS TARIFF IS THE SAME THROUGHOUT THE COMMUNITY AND ANY DEFLECTION OF TRADE AND ACTIVITIES AND ANY DISTORTION OF COMPETITION WHICH MIGHT ARISE FROM DIFFERENCES BETWEEN NATIONAL PROVISIONS IS THEREBY PREVENTED'.

14 IN ORDER TO ACHIEVE THAT OBJECTIVE ARTICLES 1 TO 8 OF THE REGULATION STATE PRECISELY WHAT IS TO BE UNDERSTOOD BY THE 'NORMAL PRICE' OF THE GOODS , WHICH IS TO BE USED AS THE BASIS FOR VALUATION FOR CUSTOMS PURPOSES , AND ARTICLE 9 DEFINES THE 'PRICE PAID OR PAYABLE' WHICH MAY, IN CERTAIN CIRCUMSTANCES, BE ACCEPTED AS CORRESPONDING TO THE NORMAL PRICE .

15 ARTICLE 10 ( 2 ) ( D ) OF DIRECTIVE NO 69/74 IS IN FACT A PROVISION APPLYING THE SAID ARTICLE 9 TO THE PARTICULAR CASE OF GOODS WHICH , BEFORE OBTAINING CUSTOMS CLEARANCE , WERE STORED IN A WAREHOUSE IN COMMUNITY TERRITORY .

16 IF IT IS NOT TO CAUSE DISTORTIONS AND DEFLECTIONS OF TRADE , THAT PROVISION MUST THEREFORE BE GIVEN AN IDENTICAL APPLICATION IN ALL THE MEMBER STATES .

17 IT MUST THUS BE CONCLUDED THAT AS REGARDS THE CONTENT OF THE CONCEPT OF THE ' PRICE PAID OR PAYABLE ' REFERRED TO IN ARTICLE 9 OF REGULATION NO 803/68 THE DIRECTIVE LEAVES THE NATIONAL AUTHORITIES NO AREA OF DISCRETION , WITH THE RESULT THAT THE TERMS OF THE DIRECTIVE MUST PREVAIL OVER ANY PROVISIONS WHICH MAY BE INCOMPATIBLE WITH IT IN EACH MEMBER STATE .

18 THE ANSWER TO THE FIRST QUESTION MUST THEREFORE BE THAT ARTICLE 10 ( 2 ) ( D ) OF DIRECTIVE NO 69/74 OF 4 MARCH 1969 MAY BE RELIED ON BY PARTIES CONCERNED FOR THE PURPOSE OF VERIFYING WHETHER THE NATIONAL MEASURES ADOPTED FOR ITS IMPLEMENTATION ARE IN ACCORDANCE WITH IT AND THAT THE NATIONAL COURTS MUST GIVE IT PRECEDENCE OVER ANY NATIONAL MEASURES WHICH MAY PROVE INCOMPATIBLE WITH ITS TERMS .

THE SECOND QUESTION 

19 IF AN AFFIRMATIVE ANSWER IS GIVEN TO THE FIRST QUESTION , THE COURT IS NEXT ASKED WHETHER THE WORDING OF ARTICLE 16 G OF THE TARIEFBESLUIT 1960 ADEQUATELY REFLECTS THE WORDING OF ARTICLE 10 OF DIRECTIVE NO 69/74 . 

20 THE COURT HAS NO POWER IN THE CONTEXT OF PROCEEDINGS UNDER ARTICLE 177 OF THE TREATY EITHER TO INTERPRET PROVISIONS OF NATIONAL LAW OR TO RULE ON THEIR POSSIBLE INCOMPATIBILITY WITH COMMUNITY LAW .

21 HOWEVER , IN THE CONTEXT OF THE INTERPRETATION OF COMMUNITY LAW , IT MAY PROVIDE THE NATIONAL COURT WITH THE CRITERIA ENABLING IT TO DEAL WITH THE ACTION BEFORE IT , IN PARTICULAR AS REGARDS ANY INCOMPATIBILITY OF NATIONAL PROVISIONS WITH COMMUNITY RULES .

22 THE REPLY TO THE THIRD QUESTION IS CAPABLE OF PROVIDING THE NECESSARY INFORMATION IN THAT RESPECT .

THE THIRD QUESTION 

23 THE THIRD QUESTION ASKS WHETHER ARTICLE 10 ( 2 ) ( D ) OF DIRECTIVE NO 69/74 MUST BE INTERPRETED TO MEAN THAT WHERE THE PRICE PAID OR PAYABLE IS THE BASIS FOR VALUATION IT MUST BE REDUCED BY THE COSTS OF WAREHOUSING THE GOODS WHILE IN THE TERRITORY OF THE COMMUNITY? 

24 ALL THE MEMBER STATES ARE CONTRACTING PARTIES TO THE CONVENTION ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES , WHICH WAS SIGNED AT BRUSSELS ON 15 DECEMBER 1950 AND CAME INTO FORCE ON 25 JULY 1953 . 

25 ACCORDING TO ARTICLE 1 OF ANNEX I TO THAT CONVENTION , THE ' NORMAL PRICE ' OF ANY IMPORTED GOODS , WHICH CONSTITUTES THEIR DUTIABLE VALUE FOR THE PURPOSE OF LEVYING AD VALOREM DUTIES , IS TO BE DETERMINED ON THE ASSUMPTION THAT THE GOODS ARE DELIVERED TO THE BUYER AT THE PORT OR PLACE OF INTRODUCTION INTO THE COUNTRY OF IMPORTATION AND THAT THE PRICE INCLUDES ALL COSTS INCIDENTAL TO THE SALE AND DELIVERY OF THE GOODS AT THE PORT OR PLACE OF INTRODUCTION BUT EXCLUDES ANY DUTIES OR TAXES APPLICABLE IN THE COUNTRY OF IMPORTATION .

26 ARTICLE 1 ( 2 ) OF REGULATION NO 803/68 REPRODUCES THAT RULE ALMOST WORD FOR WORD BY PROVIDING THAT ' THE NORMAL PRICE OF ANY IMPORTED GOODS SHALL BE DETERMINED ON THE FOLLOWING ASSUMPTIONS : 

( A ) THAT THE GOODS ARE DELIVERED TO THE BUYER AT THE PLACE OF INTRODUCTION INTO THE CUSTOMS TERRITORY OF THE COMMUNITY ;

( B ) THAT THE SELLER BEARS ALL COSTS , CHARGES AND EXPENSES INCIDENTAL TO THE SALE AND TO THE DELIVERY OF THE GOODS AT THE PLACE OF INTRODUCTION , WHICH ARE HENCE INCLUDED IN THE NORMAL PRICE ;

( C ) THAT THE BUYER BEARS ANY DUTIES OR TAXES APPLICABLE IN THE CUSTOMS TERRITORY OF THE COMMUNITY , WHICH ARE HENCE NOT INCLUDED IN THE NORMAL PRICE . ' 

27 IT FOLLOWS FROM ARTICLE 9 ( 1 ) ( C ) OF THAT REGULATION THAT THE SAME DISTINCTION MUST BE MADE WHERE THE PRICE PAID OR PAYABLE FOR THE IMPORTED GOODS IS ACCEPTED AS THE VALUE FOR CUSTOMS PURPOSES , SINCE THAT PRICE MUST , IF NECESSARY , BE ADJUSTED TO TAKE ACCOUNT OF CIRCUMSTANCES OF THE SALE WHICH DIFFER FROM THOSE ON WHICH THE NORMAL PRICE IS BASED .

28 ARTICLE 10 ( 2 ) OF DIRECTIVE NO 69/74 CONCERNS THE APPLICATION OF THAT RULE TO THE PARTICULAR CASE OF GOODS WHICH REMAIN IN THE WAREHOUSE AFTER THEIR INTRODUCTION INTO THE COMMUNITY TERRITORY AND PROVIDES , THEREFORE , THAT THE COSTS OF WAREHOUSING MUST NOT BE INCLUDED IN THE VALUE FOR CUSTOMS PURPOSES SINCE BY VIRTUE OF THE LEGAL FICTION RELATING TO THE FORMATION OF THE NORMAL PRICE THEY ARE DEEMED TO BE BORNE BY THE PURCHASER , THAT IS , TO BE PAYABLE , WITHIN THE MEANING OF ARTICLE 1 ( 2 ) ( C ) OF REGULATION NO 803/68 , WITHIN THE TERRITORY OF THE COMMUNITY .

29 THAT INTERPRETATION , WHICH IS IN ACCORDANCE WITH THE COMMUNITY RULES AND WITH THE INTERNATIONAL CONVENTIONS WHICH ARE IMPLEMENTED BY THE PROVISION IN QUESTION , EXCLUDES THAT ACCORDING TO WHICH SUCH COSTS ARE EITHER EXCLUDED FROM THE VALUE FOR CUSTOMS PURPOSES OR INCLUDED THEREIN DEPENDING ON WHETHER THEY ARE INVOICED SEPARATELY OR INCLUDED IN THE AGGREGATE PRICE CHARGED TO THE PURCHASER .

30 FURTHERMORE, THE LATTER INTERPRETATION WOULD NOT BE COMPATIBLE WITH THE RULE LAID DOWN IN ARTICLE 9 ( 1 ) ( C ) OF REGULATION NO 803/68, ACCORDING TO WHICH THE PRICE PAID OR PAYABLE MAY BE ACCEPTED AS THE VALUE FOR CUSTOMS PURPOSES ONLY IN SO FAR AS IT IS ADJUSTED, IF NECESSARY, 'TO TAKE ACCOUNT OF CIRCUMSTANCES OF THE SALE WHICH DIFFER FROM THOSE ON WHICH THE NORMAL PRICE IS BASED'.

31 THE REPLY MUST THEREFORE BE THAT ARTICLE 10 ( 2 ) ( D ) OF DIRECTIVE NO 69/74 MUST BE INTERPRETED AS MEANING THAT IF THE PRICE PAID OR PAYABLE BY THE PURCHASER IS TAKEN AS THE BASIS IN CALCULATING THE VALUE OF GOODS FOR CUSTOMS PURPOSES AND IF, IN ADDITION TO THE PRICE OF THE GOODS, IT INCLUDES AN AMOUNT CORRESPONDING TO THE COSTS OF WAREHOUSING AND OF PRESERVING THE GOODS WHILST IN WAREHOUSES WITHIN THE TERRITORY OF THE COMMUNITY, THAT PRICE MUST BE ADJUSTED IN SUCH A WAY AS TO EXCLUDE THE LATTER FACTORS FROM IT.

COSTS

32 THE COSTS INCURRED BY THE COMMISSION OF THE EUROPEAN COMMUNITIES AND THE NETHERLANDS GOVERNMENT, WHICH HAVE SUBMITTED OBSERVATIONS TO THE COURT, ARE NOT RECOVERABLE.

33 AS THESE PROCEEDINGS ARE, IN SO FAR AS THE PARTIES TO THE MAIN ACTION ARE CONCERNED, IN THE NATURE OF A STEP IN THE ACTION PENDING BEFORE THE NATIONAL COURT, THE DECISION ON COSTS IS A MATTER FOR THAT COURT.

ON THOSE GROUNDS ,

THE COURT

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE TARIEFCOMMISSIE, AMSTERDAM, BY ORDER OF 15 NOVEMBER 1976, HEREBY RULES: 

1 . ARTICLE 10 ( 2 ) ( D ) OF DIRECTIVE NO 69/74 OF 4 MARCH 1969 MAY BE RELIED ON BY PARTIES CONCERNED FOR THE PURPOSE OF VERIFYING WHETHER THE NATIONAL MEASURES ADOPTED FOR ITS IMPLEMENTATION ARE IN ACCORDANCE WITH IT AND THE NATIONAL COURTS MUST GIVE IT PRECEDENCE OVER ANY NATIONAL MEASURES WHICH MAY PROVE INCOMPATIBLE WITH ITS TERMS.

2 . ARTICLE 10 ( 2 ) ( D ) OF DIRECTIVE NO 69/74 MUST BE INTERPRETED AS MEANING THAT IF THE PRICE PAID OR PAYABLE BY THE PURCHASER IS TAKEN AS THE BASIS IN CALCULATING THE VALUE OF GOODS FOR CUSTOMS PURPOSES AND IF, IN ADDITION TO THE PRICE OF THE GOODS, IT INCLUDES AN AMOUNT CORRESPONDING TO THE COSTS OF WAREHOUSING AND OF PRESERVING THE GOODS WHILST IN WAREHOUSES WITHIN THE TERRITORY OF THE COMMUNITY, THAT PRICE MUST BE ADJUSTED IN SUCH A WAY AS TO EXCLUDE THE LATTER FACTORS FROM IT.

