STJCE  de 5 de febrero de 1981 – Asunto 50/80 – Horvath – (1)


Judgment of the Court (First Chamber) of 5 February 1981.

Joszef Horvath v Hauptzollamt Hamburg-Jonas.

Reference for a preliminary ruling: Finanzgericht Hamburg - Germany.

Value for customs purposes - Smuggled goods.

Case 50/80.

  European Court reports 1981 Page 00385 
  Spanish special edition Page 00063 
COMMON CUSTOMS TARIFF - CUSTOMS DUTIES - APPLICATION TO DRUGS WHICH HAVE BEEN SMUGGLED IN AND DESTROYED AS SOON AS DISCOVERED - NOT PERMISSIBLE - PROSECUTION OF OFFENCES - POWERS OF MEMBER STATES

IN CASE 50/80

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE FINANZGERICHT ( FINANCE COURT ) HAMBURG FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE THAT COURT BETWEEN 

JOSZEF HORVATH , HAMBURG , 

AND 

HAUPTZOLLAMT ( PRINCIPAL CUSTOMS OFFICE ) HAMBURG-JONAS , 

ON THE INTERPRETATION OF , FIRST , THE PROVISIONS OF THE EEC TREATY RELATING TO THE CUSTOMS UNION AND ARTICLE 7 OF THE EEC TREATY AND , SECONDLY , OF REGULATION ( EEC ) NO 803/68 OF THE COUNCIL OF 27 JUNE 1968 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL , ENGLISH SPECIAL EDITION 1968 ( I ), P . 170 ), AND ALSO OF REGULATION ( EEC ) NO 375/69 OF THE COMMISSION OF 27 FEBRUARY 1969 ON THE DECLARATION OF PARTICULARS RELATING TO THE VALUE OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL , ENGLISH SPECIAL EDITION 1969 ( I ), P . 63 ), REGULATION ( EEC ) NO 603/72 OF THE COMMISSION OF 24 MARCH 1972 ON THE BUYER TO BE TAKEN INTO CONSIDERATION WHEN DETERMINING THE VALUE OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL , ENGLISH SPECIAL EDITION 1972 ( I ), P . 156 ) AND REGULATION ( EEC ) NO 1343/75 OF THE COMMISSION OF 26 MAY 1975 ON THE FURNISHING OF DOCUMENTS FOR THE DETERMINATION OF VALUE FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL 1975 , L 137 , P . 18 ),

1 BY AN ORDER OF 15 JANUARY 1980, WHICH WAS RECEIVED AT THE COURT ON 6 FEBRUARY 1980, THE FINANZGERICHT HAMBURG REFERRED TO THE COURT FOR A PRELIMINARY RULING UNDER ARTICLE 177 OF THE EEC TREATY THREE QUESTIONS RELATING TO THE DETERMINATION OF THE VALUE FOR CUSTOMS PURPOSES OF GOODS WHICH HAVE BEEN SMUGGLED INTO THE CUSTOMS TERRITORY OF THE COMMUNITY.

2 BY AN ORDER OF 8 JULY 1980, WHICH WAS RECEIVED AT THE COURT ON 11 JULY 1980 AND WHICH SUPPLEMENTED AND AMENDED THE ORDER OF 15 JANUARY 1980, THE FINANZGERICHT REFERRED TO THE COURT FOR A PRELIMINARY RULING A FURTHER QUESTION WORDED AS FOLLOWS: 

''ARE THE PROVISIONS OF THE EEC TREATY ON THE CUSTOMS UNION ( ARTICLE 9 ( 1 ) AND ARTICLES 12 TO 29 ) TO BE INTERPRETED AS MEANING THAT A MEMBER STATE IS NOT ENTITLED TO CHARGE CUSTOMS DUTY ON UNLAWFULLY IMPORTED DRUGS WHICH HAVE SUBSEQUENTLY BEEN DESTROYED WHEN ALL THE OTHER MEMBER STATES DO NOT CHARGE CUSTOMS DUTY ON DRUGS WHICH HAVE BEEN UNLAWFULLY IMPORTED BUT SEIZED AND DESTROYED? MIGHT THE CHARGING OF CUSTOMS DUTY IN ONE MEMBER STATE ALONE ALSO INFRINGE ARTICLE 7 OF THE EEC TREATY?'' 

3 THE NATIONAL COURT HAS POINTED OUT THAT AN AFFIRMATIVE ANSWER TO THE FOURTH QUESTION WOULD MAKE IT UNNECESSARY TO CONSIDER THE OTHER THREE QUESTIONS. ACCORDINGLY, THE COURT WILL FIRST CONSIDER THE FOURTH QUESTION.

4 THE MAIN PROCEEDINGS ARE CONCERNED WITH DETERMINING THE CUSTOMS DUTY CHARGEABLE ON A QUANTITY OF HEROIN PURCHASED ON THE BLACK MARKET IN AMSTERDAM AND DISCOVERED WHEN IT WAS BEING TAKEN ACROSS THE NETHERLANDS-GERMAN FRONTIER . THE HEROIN WAS SEIZED AND DESTROYED AND THE SMUGGLER WAS SENTENCED BY A GERMAN CRIMINAL COURT TO FIVE YEARS ' IMPRISONMENT FOR ILLEGAL DEALING IN HEROIN AND SMUGGLING . SUBSEQUENTLY THE GERMAN CUSTOMS AUTHORITIES CLAIMED PAYMENT FROM HIM OF THE SUM OF DM 1 296 BY WAY OF CUSTOMS DUTY ON THE SMUGGLED GOODS .

5 IN ITS FIRST ORDER OF 15 JANUARY 1980 THE FINANZGERICHT REFERRED TO GERMAN LEGISLATION , CASE-LAW AND ADMINISTRATIVE PRACTICE RELATING TO THE DETERMINATION OF VALUE FOR CUSTOMS PURPOSES OF SMUGGLED IMPORTED DRUGS , ESPECIALLY IN REGARD TO THE TIME WHEN LIABILITY TO PAY CUSTOMS DUTY ARISES . IT QUESTIONED WHETHER , AND IF SO , TO WHAT EXTENT , COMMUNITY REGULATIONS ON THE DETERMINATION OF VALUE FOR CUSTOMS PURPOSES , IN PARTICULAR REGULATION NO 803/68 OF THE COUNCIL OF 27 JUNE 1968 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL , ENGLISH SPECIAL EDITION 1968 ( I ), P . 170 ), APPLY .

6 IN ITS SECOND ORDER OF 8 JULY 1980 THE FINANZGERICHT REACTED TO THE INFORMATION WHICH THE COMMISSION HAD SUPPLIED TO THE COURT AT ITS REQUEST AND WHICH WAS TO THE EFFECT THAT IN THE EIGHT MEMBER STATES OTHER THAN THE FEDERAL REPUBLIC OF GERMANY ILLEGALLY IMPORTED DRUGS ARE SEIZED AND , AS A RULE , IMMEDIATELY DESTROYED WITHOUT ANY CUSTOMS DUTY BEING CHARGED . HOWEVER , IN SOME MEMBER STATES DRUGS WHICH HAVE BEEN SEIZED ARE OCCASIONALLY SOLD TO THE PHARMACEUTICAL INDUSTRY AT A PRICE CORRESPONDING TO THAT WHICH THE INDUSTRY USUALLY PAYS FOR THE DRUG IN QUESTION ; IN SUCH A CASE THE VALUE FOR CUSTOMS PURPOSES IS CALCULATED ON THAT PRICE .

7 IN THE GROUNDS OF THE SECOND ORDER THE NATIONAL COURT EXPRESSES DOUBTS AS TO WHETHER IT IS COMPATIBLE WITH THE FUNDAMENTAL CONCEPT OF A CUSTOMS UNION FOR ONE MEMBER STATE TO CHARGE CUSTOMS DUTY ON SMUGGLED DRUGS WHICH HAVE SUBSEQUENTLY BEEN DESTROYED WHEN THE OTHER MEMBER STATES MERELY PROSECUTE PERSONS SMUGGLING DRUGS UNDER THE CRIMINAL LAW .

8 THE COMMISSION HAS SUBMITTED THAT COMMUNITY PROVISIONS ON VALUE FOR CUSTOMS PURPOSES APPLY TO ANY GOODS REFERRED TO IN THE COMMON CUSTOMS TARIFF . SINCE HEROIN MUST BE CLASSIFIED UNDER TARIFF SUBHEADING 29.42 A II AS AN ' ' OTHER ' ' ALKALOID OF THE OPIUM GROUP , ITS VALUE FOR CUSTOMS PURPOSES SHOULD IN PRINCIPLE BE DETERMINED IN ACCORDANCE WITH COMMUNITY LAW IRRESPECTIVE OF WHETHER IT HAS BEEN IMPORTED LEGALLY OR ILLEGALLY . TO THE EXTENT TO WHICH THERE ARE STILL LACUNAE IN COMMUNITY LAW - AS AT THE DATE IN QUESTION IN THIS CASE IN REGARD TO THE TIME WHEN LIABILITY TO PAY CUSTOMS DUTY ARISES - THE DOMESTIC LAW OF THE IMPORTING MEMBER STATE APPLIES .

9 IT IS IMPORTANT TO STRESS AT THE OUTSET THAT THE FOURTH QUESTION REFERRED TO THE COURT BY THE NATIONAL COURT IS NOT CONCERNED SIMPLY WITH THE CASE OF THE ILLEGAL IMPORTATION OF ANY PRODUCT BUT CONCERNS THE SMUGGLING OF A HARMFUL SUBSTANCE INTENDED FOR AN UNLAWFUL USE , WHICH WAS DESTROYED AS SOON AS IT WAS DISCOVERED .

10 IT SHOULD NEXT BE REMEMBERED THAT A PRODUCT SUCH AS HEROIN IS NOT SEIZED AND DESTROYED ONLY BECAUSE THE IMPORTER HAS NOT COMPLIED WITH CUSTOMS FORMALITIES BUT PRIMARILY BECAUSE IT IS A NARCOTIC WHOSE HARMFULNESS IS RECOGNIZED AND WHOSE IMPORTATION AND MARKETING IS PROHIBITED IN ALL THE MEMBER STATES EXCEPT IN TRADE WHICH IS STRICTLY CONTROLLED AND LIMITED TO AUTHORIZED USE FOR PHARMACEUTICAL AND MEDICAL PURPOSES .

11 ALTHOUGH IN THESE CIRCUMSTANCES THE COMMON CUSTOMS TARIFF INCLUDES SUCH A PRODUCT AMONGST ITS CLASSIFICATIONS FOR THE PURPOSE OF FIXING THE APPLICABLE RATE OF CUSTOMS DUTY - 13.6% IN THE CASE OF SUBHEADING 29.42 A II - IT CAN ONLY APPLY TO IMPORTS OF THE PRODUCT WHICH ARE INTENDED FOR AN AUTHORIZED USE . INDEED , AD VALOREM CUSTOMS DUTY CANNOT BE DETERMINED FOR GOODS WHICH ARE OF SUCH A KIND THAT THEY MAY NOT BE PUT INTO CIRCULATION IN ANY MEMBER STATE BUT MUST ON THE CONTRARY BE SEIZED AND TAKEN OUT OF CIRCULATION BY THE COMPETENT AUTHORITIES AS SOON AS THEY ARE DISCOVERED .

12 IT SHOULD BE NOTED IN THIS CONNEXION THAT ALL THE PROVISIONS OF REGULATION ( EEC ) NO 803/68 OF THE COUNCIL ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ARE BASED ON THE ASSUMPTION THAT THE IMPORTED GOODS ARE CAPABLE OF BEING PUT ON THE MARKET AND ABSORBED INTO COMMERCIAL CIRCULATION .

13 FURTHERMORE , SINCE ARTICLE 18 OF THE EEC TREATY INDICATES THAT THE SETTING-UP OF THE COMMON CUSTOMS TARIFF IS SEEN AS A CONTRIBUTION TO THE DEVELOPMENT OF INTERNATIONAL TRADE AND THE LOWERING OF BARRIERS TO TRADE , IT CANNOT RELATE TO THE IMPORTATION OF NARCOTICS WHICH ARE INTENDED FOR UNLAWFUL USE AND ARE WITHDRAWN FROM CIRCULATION AS SOON AS THEY ARE DISCOVERED .

14 THIS INTERPRETATION OF THE COMMON CUSTOMS TARIFF IS CONFIRMED BY THE PRACTICE FOLLOWED BY THE CUSTOMS AUTHORITIES OF EIGHT MEMBER STATES . THE SAME CONCEPTION ALSO UNDERLIES ARTICLES 10 AND 11 OF COUNCIL REGULATION NO 1430/79 OF 2 JULY 1979 ON THE REPAYMENT OR REMISSION OF IMPORT OR EXPORT DUTIES ( OFFICIAL JOURNAL 1979 , L 175 , P . 1 ) WHICH PROVIDE THAT IMPORT DUTIES MUST BE REPAID OR REMITTED WHERE GOODS SUBJECT TO PAYMENT OF SUCH DUTIES ARE DESTROYED UNDER THE SUPERVISION OF THE COMPETENT AUTHORITIES .

15 IT FOLLOWS FROM THE FOREGOING THAT THE INTRODUCTION OF THE COMMON CUSTOMS TARIFF NO LONGER LEAVES A MEMBER STATE THE POWER TO APPLY CUSTOMS DUTIES TO DRUGS WHICH HAVE BEEN SMUGGLED IN AND DESTROYED AS SOON AS THEY WERE DISCOVERED BUT DOES LEAVE IT FULL FREEDOM TO TAKE CRIMINAL PROCEEDINGS IN RESPECT OF OFFENCES COMMITTED , WITH ALL THE ATTENDANT CONSEQUENCES , INCLUDING FINES .

16 IN THE LIGHT OF THIS ANSWER IT IS UNNECESSARY TO REPLY TO THE FIRST THREE QUESTIONS .

17 THE COSTS INCURRED BY THE COMMISSION OF THE EUROPEAN COMMUNITIES , WHICH HAS SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE . AS THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN PROCEEDINGS ARE CONCERNED , IN THE NATURE OF A STEP IN THE PROCEEDINGS BEFORE THE NATIONAL COURT , THE DECISION ON COSTS IS A MATTER FOR THAT COURT .

ON THOSE GROUNDS ,

THE COURT ( FIRST CHAMBER ),

IN ANSWER TO THE QUESTIONS REFERRED TO IT BY THE FINANZGERICHT HAMBURG BY ORDERS OF 15 JANUARY AND 8 JULY 1980, HEREBY RULES: 

THE INTRODUCTION OF THE COMMON CUSTOMS TARIFF NO LONGER LEAVES A MEMBER STATE THE POWER TO APPLY CUSTOMS DUTIES TO DRUGS WHICH HAVE BEEN SMUGGLED IN AND DESTROYED AS SOON AS THEY WERE DISCOVERED BUT DOES LEAVE IT FULL FREEDOM TO TAKE CRIMINAL PROCEEDINGS IN RESPECT OF OFFENCES COMMITTED, WITH ALL THE ATTENDANT CONSEQUENCES, INCLUDING FINES.

