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In case 65/79
Reference to the Court of justice under article 177 of the EEC treaty by the examining magistrate at the tribunal de grande instance (regional Court), Nanterre, for a preliminary ruling in the proceedings pending before that Court between 
Procureur de la republique ( public prosecutor ) 
And 
Rene Chatain , manager of the limited liability company Laboratoires Sandoz , rueil-malmaison , 
On the interpretation of Regulations nos 803/68 , 1581/74 , 375/69 and 603/72 on the valuation of goods for customs purposes, and of Regulation no 2840/72 on the Agreement between the EEC and the Swiss Confederation,
Grounds

1 By orders dated 7 March and 14 May 1979 , which were received at the Court on 18 April and 16 May 1979, the examining magistrate at the Tribunal de Grande Instance, Nanterre, submitted to the Court for a preliminary ruling pursuant to article 177 of the EEC Treaty certain questions on the interpretation of Regulations nos 803/68 of 27 June 1968 (official journal , English special edition 1968 ( i ), p . 170), 375/69 of 27 February 1969 (official journal , English special edition 1969 ( i ), p . 63) and 1581/74 of 24 June 1974 (official journal l 168 , p . 15) and of certain provisions of the Agreement between the EEC and the Swiss Confederation concluded pursuant to Regulation no 2840/72 of the Council of 19 december 1972 (official journal , l 300 , English special edition 1972, ( 31 december ) p . 3).
2 Those questions have arisen in the context of a criminal investigation instituted against the manager of Laboratoires Sandoz , a limited liability company , (hereinafter referred to as ''Sandoz-France''), who is accused of having made a customs declaration in respect of goods bought from the parent company , Sandoz a.g., established in Switzerland (hereinafter referred to as ''Sandoz-Switzerland'') at a higher value than the normal price. Those purchases are spread over the period from 4 January 1971 to 9 November 1973 and amount to a total of FF 89.929.024 whereas the value recognized by the customs authorities was only FF 53.142.943. The customs authorities inferred from their assessment that the declared price was increased by comparison with the normal price in order to allow Sandoz-France irregularly to transfer capital to the parent company in Switzerland .
3 On the basis of those facts, the examining magistrate charged the manager responsible with making illegal transfers of capital abroad and with importing prohibited goods without declaration, being an offence punishable under article 414 of the French Customs Code by imprisonment not exceeding three months and a fine equal to twice the value of the goods involved in the fraud. The accused in the main proceedings disputed the prices held by the french customs to be normal, both in regard to the principles applied and in regard to the amount actually assessed. Having regard to the fact that the matter is governed by Regulations nos 803/78 and 375/79 as well as by the Agreement between the EEC and the Swiss Confederation, the magistrate considered an interpretation of those provisions to be necessary and submitted 11 questions, the first of which raises a point of principle. The question is framed as follows : 
''Do Regulation (EEC) no 803/68 of the Council of 27 June 1968 on the valuation of goods for customs purposes, in particular articles 1 to 10 of that Regulation, and Regulation (EEC) no 1581/74 of the Commision of 24 June 1974 on the price reductions to be taken into account when determining value for customs purposes, allow the competent authorities of a Member State to attribute to goods imported from a non-Member State a value for customs purposes less than the value declared by the importer or, for imports subsequent to the entry into force of Regulation ( EEC ) no 375/69 of the Commision of 27 February 1969 , less than the value which results from , the particulars relating to value for customs purposes declared by the importer?'' 

4 The examining magistrate submitted an 11th question which is complementary to the first and of which the wording is as follows: 
''Do article 9 of Regulation no 803/68 of the Council and, for the imports to which they apply, Regulation no 375/69 of the Commision and the Annex thereto allow the competent authorities of a Member State to apply to the invoice price, in order to determine the value for customs purposes, downward adjustments other than those which are listed under nos 18 to 21 of the aforesaid Annex and which are determined by items separate from the price of the goods but nevertheless included in the invoice price?'' 
5 Those two questions, the answers to which govern those to be given to the others, namely, questions 2 to 8 inclusive and 10, raise the issue whether a Member State may reduce the value for customs purposes declared by the importer. This problem must be resolved in the light of the objectives, the structure and the wording of those Regulations.
6 According to its preamble, Regulation no 803/68 on the valuation of goods for customs purposes, which is part of the framework of the provisions of the Treaty relating to the Customs Union, pursues a double aim of an economic and a fiscal nature.
7 According to the 6th recital in the Preamble, ''the value for customs purposes must be determined in a uniform manner in Member States, so that the level of the protection given by the Common Customs Tariff is the same throughout the Community and any deflection of trade and activities and any distortion of competition which might arise from differences between national provisions is thereby prevented''. According to the 7th recital in the Preamble , ''any deflection of customs receipts should be avoided and where appropriate eliminated''.
8 When both those objectives are taken into consideration it may be recognized that the Regulation is directed essentially to preventing the undervaluation of goods in connexion with the application of the Common Customs Tariff , which applies almost exclusively ad valorem customs duties. That conclusion is clear in regard to safeguarding the collection in full of customs revenue. It may also be inferred from the recitals in the preamble which relate to deflection of trade and activities and distortion of competition since those economic effects may be the result only of a lowering in the relative level of customs protection in certain Member States by reason of differing criteria for assessing the value for customs purposes of imported goods.
9 It is in the light of those objectives that the relevant provisions of Regulation no 803/68 should be considered, including therewith those of Regulation no 375/69 of the Commision which, on the basis of the first Regulation, lay down the rules relating to the declaration of the particulars going to make up value for customs purposes.
10 In terms of article 1 ( 1 ) of Regulation no 803/68 value for customs purposes is determined ''for the purpose of applying the Common Customs Tariff''. It is therefore with a view to that specific function that the definition of the ''value for customs purposes'' and the provisions which serve to determine it must be understood.
11 According to the same provision, the value for customs purposes of imported goods is ''the normal price, that is to say, the price which they would fetch . . . On a sale in the open market between a buyer and a seller independent of each other''. According to article 9, the price actually paid or payable may be regarded as being the basis to be used in determining the normal price.
12 The Regulation provides for a number of adjustments which may be made to the price as thus defined. All such adjustments are specified in such a way as to prevent the declared prices being undervalued by reason of economic relations existing between the seller and the purchaser or from being reduced by the deduction of costs or charges other than those allowed by the Regulation.
13 The detailed rules for the application of Regulation no 803/68 were laid down, in accordance with the procedure provided for in article 17 thereof, by Regulation no 375/69 of the Commision. The purpose of the latter Regulation is to specify the duties of importers in this regard as well as the powers of the customs administration. Under article 1, the declarants are to furnish ''the particulars relating to the value for customs purposes'' as required by the form of questionnaire set out in the Annex to the Regulation. According to the paragraph ( 2 ) of that article, more detailed information must be furnished only at the request of the customs authorities, in particular where importation is effected pursuant to a transaction between a buyer and a seller who are not independent of each other. It follows from those provisions that the importer is bound to declare, in good faith, to the customs administration the particulars which may serve to determine the value for customs purposes, further checks being a matter for action by the Administration.
14 The form of questionnaire referred to in article 1 of Regulation no 375/69 specifies the particulars to be furnished by the importers: 
A . The invoice price, as a basis of calculation;
B. Items which go to make up the value for customs purposes but are not included in the invoice price and which are to be borne by the seller;
C. Items which do not go to make up the value for customs purposes but are included in the invoice price and which are to be borne by the importer;
D. A rate of adjustment which applies only to the price and is provided for only in the form of an increase.
It appears from these particulars that, in order to calculate the value for customs purposes, the customs administration starts with the invoice price ( a ) - possibly adjusted, but only by way of an upward adjustment ( d ) -and thereafter checks the particulars extrinsic to the price -which it may increase or reduce- by adding them to the invoice price where costs to be borne by the seller are involved ( b ) or by subtracting them from the invoice price where costs to be borne by the importer are involved ( c ). Consequently, the value for customs purposes is made up essentially of the invoice price, which is only capable of being adjusted upwards, and the extrinsic items capable of upward or downward adjustment, which the customs authorities may add to or subtract from the invoice price.
15 It is be noted, finally, that Regulation no 1581/74, referred to in the first question from the national Court, is not relevant in this case since it is subsequent in date to the facts of the case and moreover does not give rise in any way to a possibility of making a reduction.
16 Taking into consideration both the objectives of the system and the practical machinery of the two Regulations which apply thus demonstrates that the detailed methods of determining value for customs purposes have been conceived with a view to fulfilling a specific function within the framework of the Customs Union. It follows therefrom that -except for a possible exception resulting from either the very structure of the Common Customs Tariff or Community rules pursuing special objectives other than those contemplated by the common customs tariff- the adjustments to the value for customs purposes which are referred to in the Regulations which have been cited are upward adjustments designed both to prevent deflection of trade or activities and distortion of competition which would be the consequence of an undervaluation of imported goods and also to ensure for the Community the full collection of customs duties. It follows also from the specific nature of the provisions in question that the determination of the value for customs purposes in accordance with the rules of Regulations no 803/68 and no 375/69 cannot have the effect of requiring the fiscal and financial authorities of the Member States to accept that valuation for purposes other than the application of the Common Customs Tariff.
17 If it were established that an undertaking which forms part of a company or a group of companies of which the centre of management is outside the Member State concerned adopts, in its relations with that centre of management or with other undertakings belonging to the same group, prices, the application of which might imply an illegal transfer of capital or profits, it would be for the Member State concerned to take appropriate measures, with a view to proving , and where necessary suppressing, such activities, under its own financial or fiscal legislation and not by applying Community rules relating to valuation for customs purposes.
18 The answer to questions 1 and 11 should therefore be that Regulation no 803/68 of the Council of 27 June 1968 on the valuation of goods for customs purposes, in particular articles 1 to 10 of that Regulation, and Regulation no 375/69 of 27 February 1969 must be interpreted as meaning that the reduction by the competent authorities of a Member State of the invoice price of goods imported from a non-member country does not accord with the aims of the rules relating to the determination of the value of the goods for customs purposes.
19 It follows from the answer to questions 1 and 11 that question 2 to 8 inclusive and 10, which were submitted only in case the answer to questions 1 and 11 should be in the affirmative, have no longer any purpose.
20 It remains to answer question 9 which is framed as follows: 
''( A ) does not article 13 of the Agreement between the EEC and the Swiss Confederation of 22 July 1972 ( Regulation ( EEC ) no 2840/72 of the Council of 19 December 1972), which prohibits any measures having an effect equivalent to quantitative restrictions on imports in trade between the Community and Switzerland, thereby prohibit the competent authorities of a Member State from reducing the declared value or the value resulting from the particulars furnished by the importer? 
( b) in particular does article 13 allow heavy fines and prison sentences to be imposed upon an importer of a Member State of the EEC who has duly fulfilled his obligations by correctly and completely giving the competent national authorities the information required by Regulation no 375/69 of the Commision of 27 February 1969, where it is not disputed that the goods have actually been delivered to the purchaser in the quality and quantity stated in the invoice and that the seller has received the whole of the invoice price?'' 
21 Question 9 ( a ) asks whether a reduction by the competent authority of a Member State of the declared value or of the value resulting from the particulars furnished by the importer, does or does not amount to a measure having an effect equivalent to a quantitative restriction, which is a measure prohibited by the Agreement between the EEC and the Swiss Confederation. It must be noted that, under article 13 ( 2 ) of that Agreement, measures having an effect equivalent to quantitative restrictions are abolished, and therefore prohibited, only as from 1 January 1975 at the latest. It is consequently for the national Court to decide whether the facts alleged against the accused -which are spread over the period from 4 January 1971 to 9 November 1973- are governed by the Agreement in question.
22 In regard to the substance of question 9 ( a ), it should be observed that the question envisages a case comparable to that raised by questions 1 and 11. Consequently, in accordance with the answer given to those questions and the reasons in support of it, this question must receive the same answer in the context of the Agreement between the EEC and the Swiss Confederation.
23 The issue presented by question 9 ( b ) is whether, pursuant to article 13 of the Agreement between the EEC and the Swiss Confederation, a Member State may penalize by heavy fines and imprisonment an importer who has duly fulfilled his obligations by accurately and completely furnishing the information required by Regulation no 375/69. 
24 From the considerations advanced in answer to question 1 and 11 it is apparent that where an importer has accurately and fully completed the form of questionnaire annexed to Regulation no 375/69 and it is not disputed that the goods have actually been delivered to the purchaser in the quality and quantity stated in the invoice and the seller has received the whole of the invoice price and it is not alleged against him that he has not answered more detailed inquiries which the customs authorities may have put to him, he has not failed to fulfil any of the duties imposed on him by the Community rules on the valuation of goods for customs purposes or by the Agreement between the EEC and the Swiss Confederation. On the other hand, the consequences in other respects -such as those relating to the financial or fiscal laws other than customs laws- which are not governed by Community institutions are a matter for the legal order of the Member State concerned.
Decision on costs

25 The costs incurred by the French, German and United Kingdom governments and by the Commision of the European Communities, which have submitted observations to the Court, are not recoverable. As these proceedings are, in so far as the parties to the main action are concerned, in the nature of a step in the proceedings before the national Court, the decision as to costs is a matter for that Court.
On those grounds,
THE COURT,

In answer to the questions referred to it by the examining magistrate at the Tribunal de Grande Instance, Nanterre, by orders of 7 March 1979 and 14 May 1979, received at the Court registry on 18 April 1979 and 16 May 1979 respectively, hereby rules: 
1 . Regulation no 803/68 of the Council of 27 June 1968 on the valuation of goods for customs purposes, in particular articles 1 to 10 of that Regulation, and Regulation no 375/69 of 27 February 1969 must be interpreted as meaning that the reduction by the competent authorities of a Member State of the invoice price of goods imported from a non-member country does not accord with the aims of the rules relating to the determination of the value of goods for customs purposes. However , the determination of the value for customs purposes in accordance with those Regulations cannot have the effect of requiring the fiscal and financial authorities of the Member States to accept that valuation for purposes other than the application of the Common Customs Tariff.
2 . The same answer applies as regards article 13 of the Agreement between the EEC and the Swiss Confederation of 22 July 1972. 
3 . Where an importer has accurately and fully completed the form of questionnaire annexed to Regulation no 375/69 and it is not disputed that the goods have actually been delivered to the purchaser in the quality and quantity stated in the invoice and the seller has received the whole of the invoice price and it is not alleged against him that he has not answered more detailed inquiries which the customs authorities may have put to him , he has not failed to fulfil any duties imposed on him by the Community rules on the valuation of goods for customs purposes or by article 13 of the Agreement between the EEC and the Swiss Confederation. On the other hand , the consequences in other respects -such as those relating to the financial or fiscal laws other than customs laws- which are not governed by the Community institutions are a matter for the legal order of the Member State concerned.
