STJCE de 12 de junio de 1986 – Asunto 183/85 – Repenning – (5)


Judgment of the Court (Third Chamber) of 12 June 1986.

Hauptzollamt Itzehoe v H. J. Repenning GmbH.

Reference for a preliminary ruling: Bundesfinanzhof - Germany.

Value of goods for customs purposes.

Case 183/85.
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COMMON CUSTOMS TARIFF - VALUE OF GOODS FOR CUSTOMS PURPOSES - TRANSACTION VALUE - DETERMINATION - GOODS DAMAGED BEFORE THEIR RELEASE FOR FREE CIRCULATION - PROPORTIONAL REDUCTION

( COUNCIL REGULATION NO 1224/80 , ART . 3 ( 1 ))

IN CASE 183/85

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE BUNDESFINANZHOF ( FEDERAL FINANCE COURT ) FOR A PRELIMINARY RULING IN THE PROCEEDINGS PENDING BEFORE THAT COURT BETWEEN 

HAUPTZOLLAMT ( PRINCIPAL CUSTOMS OFFICE ) ITZEHOE 

DEFENDANT AND APPELLANT , 

AND 

H . J . REPENNING GMBH , KALTENKIRCHEN 

PLAINTIFF AND RESPONDENT , 

ON THE INTERPRETATION OF COUNCIL REGULATION NO 1224/80 OF 28 MAY 1980 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL 1980 , L 134 , P . 1 ),

1 BY AN ORDER OF 7 MAY 1985 , WHICH WAS RECEIVED AT THE COURT ON 11 JUNE 1985 , THE BUNDESFINANZHOF REFERRED TO THE COURT FOR A PRELIMINARY RULING UNDER ARTICLE 177 OF THE EEC TREATY A QUESTION ON THE INTERPRETATION OF COUNCIL REGULATION NO 1224/80 OF 28 MAY 1980 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL 1980 , L 134 , P . 1 ).

2 THAT QUESTION WAS RAISED IN THE COURSE OF PROCEEDINGS BETWEEN THE HAUPTZOLLAMT ITZEHOE AND H . J . REPENNING GMBH CONCERNING THE VALUE FOR CUSTOMS PURPOSES OF A CONSIGNMENT OF FROZEN BEEF IMPORTED BY REPENNING TO THE FEDERAL REPUBLIC OF GERMANY FROM ARGENTINA .

3 BY A DECISION OF 30 DECEMBER 1980 THE HAUPTZOLLAMT FIXED THE CUSTOMS VALUE OF THE IMPORTED GOODS , IN ACCORDANCE WITH THE PLAINTIFF ' S DECLARATIONS , ON THE BASIS OF THE INVOICE PRICE AND THE COST OF TRANSPORT AND INSURANCE . THE TOTAL AMOUNT OF DUTY PAYABLE WAS DM 117 210.46 . THE GOODS HAD , HOWEVER , BEEN DAMAGED BY THAWING WHICH , ACCORDING TO THE EXPERTS CONSULTED , HAD OCCURRED DURING LOADING IN THE ARGENTINIAN PORT AND HAD REDUCED THE VALUE OF THE WHOLE SHIPMENT BY 17% .

4 ON 19 JANUARY 1981 REPENNING SUBMITTED AN APPEAL TO THE HAUPTZOLLAMT AGAINST ITS DECISION OF 30 DECEMBER 1980 , ON THE GROUND THAT THAT DECISION DID NOT TAKE INTO ACCOUNT THE DIMINUTION IN VALUE OF 17% .

5 ON THE REJECTION OF THE APPEAL BY THE HAUPTZOLLAMT THE MATTER WENT BEFORE THE FINANZGERICHT ( FINANCE COURT ), WHICH UPHELD REPENNING ' S CLAIM ON THE GROUND THAT THE TRANSACTION VALUE OF GOODS , ON WHICH THEIR CUSTOMS VALUE IS BASED IN ACCORDANCE WITH ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 , MUST BE ASSESSED AT THE TIME OF IMPORTATION . IF , THEREFORE , GOODS DEPRECIATE BETWEEN THEIR DISPATCH AND THEIR ARRIVAL IN THE COMMUNITY , THAT FACT MUST BE TAKEN INTO ACCOUNT , AS REQUIRED BY THE SECOND SENTENCE OF ARTICLE 4 OF COMMISSION REGULATION NO 1495/80 OF 11 JUNE 1980 IMPLEMENTING CERTAIN PROVISIONS OF ARTICLES 1 , 3 AND 8 OF COUNCIL REGULATION NO 1224/80 ( OFFICIAL JOURNAL 1980 , L 154 , P . 14 ), AS AMENDED BY COMMISSION REGULATION NO 1580/81 OF 12 JUNE 1981 ( OFFICIAL JOURNAL 1981 , L 154 , P . 36 ).

6 THE HAUPTZOLLAMT APPEALED AGAINST THAT DECISION TO THE BUNDESFINANZHOF . IT DID NOT DISPUTE THE FACT THAT THE GOODS IMPORTED BY REPENNING HAD DIMINISHED IN VALUE , BUT ARGUED THAT 

( I ) UNDER ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 , THE TRANSACTION VALUE IS THE ' PRICE ACTUALLY PAID ' FOR GOODS SOLD FOR EXPORT TO THE CUSTOMS TERRITORY OF THE COMMUNITY ;

( II ) THE TAKING INTO ACCOUNT OF THE DETERIORATION OF IMPORTED GOODS WAS PROVIDED FOR ONLY BY COMMISSION REGULATION NO 1580/81 , WHICH CAME INTO FORCE ON 16 JUNE 1981 AND IS THEREFORE NOT APPLICABLE TO THE CIRCUMSTANCES OF THIS CASE .

7 THE BUNDESFINANZHOF THEREFORE DECIDED TO REFER THE FOLLOWING QUESTION TO THE COURT FOR A PRELIMINARY RULING: 

'DOES THE TRANSACTION VALUE, AS REFERRED TO IN ARTICLE 3 ( 1 ) OF REGULATION NO 1224/80, INCLUDE THE FULL AMOUNT OF THE PRICE ACTUALLY PAID WHERE THE GOODS, BOUGHT FREE OF DEFECTS, HAVE DETERIORATED AND THUS DIMINISHED IN VALUE BEFORE THE RELEVANT VALUATION DATE, IN CIRCUMSTANCES GIVING RISE TO THE INDEMNIFICATION OF THE BUYER UNDER HIS TRANSPORT INSURANCE BUT NOT TO THE REFUND OF ANY PART OF THE PURCHASE PRICE BY THE SELLER?' 

8 ACCORDING TO REPENNING , WHICH ADOPTS IN SIMILAR TERMS THE POSITION OF THE FINANZGERICHT , THE CONCEPT OF TRANSACTION VALUE FOR THE PURPOSES OF ARTICLE 3 OF COUNCIL REGULATION NO 1224/80 CANNOT BE APPLIED STRICTLY BUT MUST BE DETERMINED IN ACCORDANCE WITH THE STATE IN WHICH THE GOODS ARE IMPORTED , AS IS CONFIRMED BY ARTICLE 4 OF COMMISSION REGULATION NO 1580/81 OF 12 JUNE 1981 . 

9 THE COMMISSION , ON THE OTHER HAND , CONSIDERS THAT WHERE THE STATE OF THE GOODS ON ARRIVAL IN THE COMMUNITY DOES NOT CORRESPOND TO THE STATE IN WHICH THEY WERE SOLD IN THE EXPORTING COUNTRY THE CUSTOMS VALUE CANNOT BE DETERMINED ON THE BASIS OF ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 . THAT ARTICLE FOLLOWS THE EXACT WORDS OF ARTICLE 1 OF THE AGREEMENT ON IMPLEMENTATION OF ARTICLE VII OF THE GENERAL AGREEMENT ON TARIFFS AND TRADE ( OFFICIAL JOURNAL 1980 , L 71 , P . 107 ), AND THE COMMUNITY HAS UNDERTAKEN TO ENSURE THAT ITS REGULATIONS ON CUSTOMS VALUE ARE IN ACCORDANCE WITH THE PROVISIONS OF THAT AGREEMENT . BY AN EXPLANATORY NOTE ISSUED IN MARCH 1982 , THE TECHNICAL COMMITTEE ON CUSTOMS VALUATION , ESTABLISHED UNDER ARTICLE 18 OF THAT AGREEMENT , STATED THAT ARTICLE 1 OF THE AGREEMENT COULD NOT BE APPLIED WHERE ALL THE GOODS DELIVERED WERE DAMAGED BEFORE CUSTOMS CLEARANCE . THE CUSTOMS VALUE MUST THEREFORE BE DETERMINED IN ACCORDANCE WITH THE PROCEDURE SET OUT IN PARAGRAPHS ( 2 ) OR ( 3 ) OF ARTICLE 2 OF COUNCIL REGULATION NO 1224/80 . 

10 THE COURT WOULD POINT OUT THAT , UNDER ARTICLE 2 ( 1 ) OF COUNCIL REGULATION NO 1224/80 , THE CUSTOMS VALUE OF IMPORTED GOODS MUST BE DETERMINED UNDER ARTICLE 3 WHENEVER THE CONDITIONS PRESCRIBED IN THAT ARTICLE ARE FULFILLED .

11 ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 PROVIDES THAT ' THE CUSTOMS VALUE OF IMPORTED GOODS DETERMINED UNDER THIS ARTICLE SHALL BE THE TRANSACTION VALUE , THAT IS , THE PRICE ACTUALLY PAID OR PAYABLE FOR THE GOODS WHEN SOLD FOR EXPORT TO THE CUSTOMS TERRITORY OF THE COMMUNITY , ADJUSTED IN ACCORDANCE WITH ARTICLE 8 . . . ' , PROVIDED THAT THE TRANSACTION DOES NOT FALL WITHIN SUBPARAGRAPHS ( A ) TO ( D ).

12 FIRST OF ALL , IT APEARS FROM THE ORDER OF THE NATIONAL COURT AND FROM THE WORDING OF THE QUESTION SUBMITTED THAT ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 IS NOT INAPPLICABLE IN THE MAIN PROCEEDINGS ON ANY OF THE FOUR GROUNDS ENUMERATED IN SUBPARAGRAPHS ( A ) TO ( D ).

13 FURTHERMORE , IT APPEARS FROM ANNEX II TO THE AGREEMENT ON IMPLEMENTATION OF ARTICLE VII OF THE GATT THAT THE EXPLANATORY NOTES ISSUED BY THE TECHNICAL COMMITTEE ON CUSTOMS VALUATION ARE PURELY CONSULTATIVE IN NATURE , AND THE COMMISSION HAS NOT SHOWN THAT ARTICLE 1 OF THAT AGREEMENT HAS BEEN INTERPRETED IN A UNIFORM MANNER IN ACCORDANCE WITH THE EXPLANATORY NOTE OF MARCH 1982 , A NOTE WHICH , MOREOVER , WAS ISSUED SUBSEQUENT TO THE IMPORTATION AT ISSUE IN THE MAIN PROCEEDINGS . THE ARGUMENT PUT FORWARD BY THE COMMISSION TO SHOW THAT ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 IS INAPPLICABLE , CANNOT , THEREFORE , BE ACCEPTED . IT IS THUS NECESSARY TO DEFINE THE SCOPE OF THAT PROVISION .

14 IT SHOULD BE RECALLED THAT , ACCORDING TO THE SIXTH RECITAL IN THE PREAMBLE , COUNCIL REGULATION NO 1224/80 IS INTENDED TO ESTABLISH A FAIR , UNIFORM AND NEUTRAL SYSTEM OF CUSTOMS VALUATION EXCLUDING THE USE OF ARBITRARY OR FICTITIOUS CUSTOMS VALUES .

15 FURTHERMORE , THE MEANING OF THE TERM ' THE PRICE ACTUALLY PAID OR PAYABLE ' IN ARTICLE 3 ( 1 ) OF REGULATION NO 1224/80 HAS BEEN FURTHER DEFINED BY ARTICLE 4 OF COMMISSION REGULATION NO 1495/80 OF 11 JUNE 1980 , ACCORDING TO WHICH : 

' WHERE GOODS DECLARED FOR FREE CIRCULATION IN THE CUSTOMS TERRITORY OF THE COMMUNITY ARE PART OF A LARGER QUANTITY OF THE SAME GOODS PURCHASED IN ONE TRANSACTION , THE PRICE ACTUALLY PAID OR PAYABLE FOR THE PURPOSES OF ARTICLE 3 ( 1 ) OF REGULATION ( EEC ) NO 1224/80 SHALL BE THAT PRICE REPRESENTED BY THE PROPORTION OF THE TOTAL PRICE WHICH THE QUANTITY SO DECLARED BEARS TO THE TOTAL QUANTITY PURCHASED . ' 

16 IT FOLLOWS FROM THOSE CONSIDERATIONS THAT THE PRICE ACTUALLY PAID OR PAYABLE , ON WHICH THE TRANSACTION VALUE IS BASED ACCORDING TO ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 , MUST BE ADJUSTED WHERE THAT IS NECESSARY IN ORDER TO AVOID THE SETTING OF AN ARBITRARY OR FICTITIOUS CUSTOMS VALUE .

17 UNDER ARTICLE 4 OF COMMISSION REGULATION NO 1495/80 , SUCH AN ADJUSTMENT MUST BE MADE WHERE THE PRICE ACTUALLY PAID OR PAYABLE RELATES TO A QUANTITY OF GOODS PURCHASED WHICH IS GREATER THAN THE QUANTITY DECLARED .

18 FOR THE SAME REASONS , WHERE THE GOODS TO BE VALUED WERE BOUGHT FREE OF DEFECT BUT HAVE BEEN DAMAGED BEFORE THEIR RELEASE FOR FREE CIRCULATION THE PRICE ACTUALLY PAID OR PAYABLE MUST BE REDUCED IN PROPORTION TO THE DAMAGE SUFFERED . THAT , MOREOVER , IS THE SOLUTION EXPRESSLY ADOPTED BY COMMISSION REGULATION NO 1580/81 , WHICH CAME INTO FORCE ON 16 JUNE 1981 , SUBSEQUENT TO THE IMPORTATION AT ISSUE IN THE MAIN PROCEEDINGS .

19 THE ANSWER TO THE QUESTION SUBMITTED BY THE BUNDESFINANZHOF MUST THEREFORE BE THAT ARTICLE 3 ( 1 ) OF COUNCIL REGULATION NO 1224/80 IS TO BE INTERPRETED AS MEANING THAT WHERE GOODS BOUGHT FREE OF DEFECTS ARE DAMAGED BEFORE BEING RELEASED FOR FREE CIRCULATION THE PRICE ACTUALLY PAID OR PAYABLE , ON WHICH THE TRANSACTION VALUE IS BASED , MUST BE REDUCED IN PROPORTION TO THE DAMAGE SUFFERED .

COSTS

20 THE COSTS INCURRED BY THE COMMISSION OF THE EUROPEAN COMMUNITIES , WHICH SUBMITTED OBSERVATIONS TO THE COURT , ARE NOT RECOVERABLE . SINCE THESE PROCEEDINGS ARE , IN SO FAR AS THE PARTIES TO THE MAIN PROCEEDINGS ARE CONCERNED , IN THE NATURE OF A STEP IN THE ACTION PENDING BEFORE THE NATIONAL COURT , THE DECISION AS TO COSTS IS A MATTER FOR THAT COURT .

ON THOSE GROUNDS,

THE COURT ( THIRD CHAMBER ),

IN ANSWER TO THE QUESTION REFERRED TO IT BY THE BUNDESFINANZHOF BY AN ORDER OF 7 MAY 1985, HEREBY RULES: 

ARTICLE 3 (1) OF COUNCIL REGULATION NO 1224/80 MUST BE INTERPRETED AS MEANING THAT WHERE GOODS BOUGHT FREE OF DEFECTS ARE DAMAGED BEFORE BEING RELEASED FOR FREE CIRCULATION THE PRICE ACTUALLY PAID OR PAYABLE, ON WHICH THE TRANSACTION VALUE IS BASED , MUST BE REDUCED IN PROPORTION TO THE DAMAGE SUFFERED.

