STJCE  de 4 de febrero de 1986 -  Asunto 65/85 – Van Houten – (1)


Judgment of the Court (Fifth Chamber) of 4 February 1986.

Hauptzollamt Hamburg - Ericus v Van Houten International GmbH.

Reference for a preliminary ruling: Bundesfinanzhof - Germany.

Value for customs purposes - Weighting costs.

Case 65/85.
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COMMON CUSTOMS TARIFF - CUSTOMS VALUE - TRANSACTION VALUE - DETERMINATION - ARRIVAL CONTRACTS - WEIGHING COSTS PAID BY THE IMPORTER - NOT INCLUDED ( COUNCIL REGULATION NO 1224/80 , ART . 3 ( 1 ) AND ( 3 ))


ARTICLE 3 ( 1 ) AND ( 3 ) OF REGULATION NO 1224/80 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES MUST BE INTERPRETED AS EXCLUDING FROM THE TRANSACTION VALUE THE COST OF ESTABLISHING THE WEIGHT OF THE GOODS ON ARRIVAL , WHERE THAT COST IS TO BE BORNE BY THE BUYER , IN THE CASE OF WHAT IS KNOWN AS AN ARRIVAL CONTRACT.

IN CASE 65/85 

REFERENCE TO THE COURT UNDER ARTICLE 177 OF THE EEC TREATY BY THE BUNDESFINANZHOF (FEDERAL FINANCE COURT) FOR A PRELIMINARY RULING IN THE ACTION PENDING BEFORE IT BETWEEN 
HAUPTZOLLAMT (PRINCIPAL CUSTOMS OFFICE) HAMBURG-ERICUS 
AND 
VAN HOUTEN INTERNATIONAL GMBH 


ON THE INTERPRETATION OF ARTICLE 3 ( 1 ) AND ( 3 ) OF COUNCIL REGULATION NO 1224/80 OF 28 MAY 1980 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES ( OFFICIAL JOURNAL 1980 , L 134 , P . 1 ), 


1 BY AN ORDER DATED 12 FEBRUARY 1985 WHICH WAS RECEIVED AT THE COURT ON 14 MARCH 1985 , THE BUNDESFINANZHOF REFERRED TO THE COURT FOR A PRELIMINARY RULING UNDER ARTICLE 177 OF THE EEC TREATY A QUESTION CONCERNING THE INTERPRETATION OF ARTICLE 3 ( 1 ) AND ( 3 ) OF COUNCIL REGULATION NO 1224/80 OF 28 MAY 1980 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES.


2 THE QUESTION AROSE IN AN ACTION BETWEEN VAN HOUTEN INTERNATIONAL GMBH AND THE HAUPTZOLLAMT HAMBURG-ERICUS CONCERNING THE PAYMENT OF CUSTOMS DUTIES ON A CONSIGNMENT OF COCOA BEANS IMPORTED BY VAN HOUTEN IN JULY 1980. 

3 ON IMPORTATION VAN HOUTEN DECLARED , IN ADDITION TO THE NET INVOICE PRICE, THE WEIGHING COSTS OF DM 157 WHICH IT HAD INCURRED. ACCORDING TO THE CONTRACT OF SALE, THE SALE WAS CONCLUDED C.I.F . HAMBURG 'NET DELIVERED WEIGHTS', THE PURCHASE PRICE WAS DETERMINED BY THE DELIVERED WEIGHT AND THE COST OF DETERMINING THE DELIVERED WEIGHT WAS TO BE BORNE BY THE BUYER, THAT IS TO SAY VAN HOUTEN. THE HAUPTZOLLAMT INCORPORATED THE WEIGHING COSTS IN THE CUSTOMS VALUE.


4 VAN HOUTEN BROUGHT AN ACTION CHALLENGING THAT DECISION BEFORE THE FINANZGERICHT ( FINANCE COURT ) HAMBURG, WHICH DECIDED THAT THE WEIGHING COSTS HAD BEEN WRONGLY INCORPORATED IN THE CUSTOMS VALUE. THE HAUPTZOLLAMT APPEALED AGAINST THAT JUDGMENT TO THE BUNDESFINANZHOF, ARGUING IN PARTICULAR THAT VAN HOUTEN HAD PAID THE WEIGHING COSTS FOR THE BENEFIT OF THE SELLER AND THAT ACCORDING TO ARTICLE 3 ( 3 ) ( A ) OF THE AFORESAID REGULATION THOSE COSTS WERE THEREFORE PART OF THE CUSTOMS VALUE AS DEFINED IN ARTICLE 3 (1).

5 THE BUNDESFINANZHOF STAYED THE PROCEEDINGS AND SUBMITTED THE FOLLOWING QUESTION TO THE COURT OF JUSTICE FOR A PRELIMINARY RULING: 

'SHOULD ARTICLE 3 ( 1 ) AND ( 3 ) OF COUNCIL REGULATION ( EEC ) NO 1224/80 , IN THE VERSION IN FORCE PRIOR TO 1 JANUARY 1981 , BE INTERPRETED AS INCLUDING IN THE TRANSACTION VALUE THE COST OF ESTABLISHING THE WEIGHT OF GOODS ON ARRIVAL IN THE CASE OF WHAT IS KNOWN AS AN ARRIVAL CONTRACT IF, ACCORDING TO THE CONTRACT OF SALE, THAT COST IS TO BE BORNE BY THE BUYER?'


6 IN ITS ORDER FOR REFERENCE THE BUNDESFINANZHOF POINTS OUT THAT ACCORDING TO ARTICLE 3 ( 1 ) THE CUSTOMS VALUE OF IMPORTED GOODS IS 'THE TRANSACTION VALUE, THAT IS, THE PRICE ACTUALLY PAID OR PAYABLE', WHICH IS DEFINED IN THE FIRST SENTENCE OF ARTICLE 3 ( 3 ) ( A ) AS 'THE TOTAL PAYMENT MADE OR TO BE MADE BY THE BUYER TO OR FOR THE BENEFIT OF THE SELLER FOR THE IMPORTED GOODS'.


7 THE BUNDESFINANZHOF ALSO POINTS OUT THAT AFTER THE IMPORTATION AT ISSUE IN THIS CASE THE LATTER DEFINITION WAS EXPANDED BY COUNCIL REGULATION NO 3193/80 OF 8 DECEMBER 1980 (OFFICIAL JOURNAL 1980 , L 333 , P . 1), WHICH ADDED THE FOLLOWING CLAUSE : 'AND INCLUDES ALL PAYMENTS MADE OR TO BE MADE A CONDITION OF SALE OF THE IMPORTED GOODS BY THE BUYER TO THE SELLER OR BY THE BUYER TO A THIRD PARTY TO SATISFY AN OBLIGATION OF THE SELLER'. SINCE REGULATION NO 1224/80 WAS DESIGNED TO BRING THE COMMUNITY RULES INTO LINE WITH THE GENERAL AGREEMENT ON TARIFFS AND TRADE ( GATT ) AND THE CLAUSE ADDED BY REGULATION NO 3193/80 IS CONTAINED IN THE PROTOCOL WHICH IS ANNEXED TO GATT AND WHOSE PROVISIONS MUST BE REGARDED AS FORMING AN INTEGRAL PART OF IT, THE BUNDESFINANZHOF CONSIDERS THAT THAT AMENDMENT IS MERELY DECLARATORY. THE ORIGINAL TEXT OF ARTICLE 3 ( 3 ) SHOULD THEREFORE IN ITS VIEW BE INTERPRETED IN THE LIGHT OF THE SUBSEQUENT AMENDMENT.


8 THE BUNDESFINANZHOF RECOGNIZES THAT THE OBJECTIVE OF GATT, WHICH ACCORDING TO ITS PREAMBLE IS TO ENSURE THAT CUSTOMS VALUE IS BASED ON SIMPLE AND EQUITABLE CRITERIA, CAN ONLY BE ATTAINED IF THE PROVISIONS OF THE ACTUAL CONTRACT OF SALE ARE TAKEN AS THE SOLE BASIS FOR DETERMINING THE CUSTOMS VALUE . IT POINTS OUT, HOWEVER, THAT THE RULES ON CUSTOMS VALUE DO SOMETIMES TAKE INTO ACCOUNT STANDARD TERMS WHICH DO NOT ACCORD WITH THE PROVISIONS OF THE CONTRACT IN QUESTION. AN OBLIGATION WHICH CUSTOMARILY DEVOLVES ON THE SELLER MAY THEREFORE BE REGARDED AS AN 'OBLIGATION OF THE SELLER 'FOR PURPOSES OF THE CLAUSE ADDED TO ARTICLE 3 ( 3 ) OF THE REGULATION. AS IN SO-CALLED 'ARRIVAL CONTRACTS' IT WOULD APPEAR TO BE CUSTOMARY FOR THE SELLER TO BEAR THE COST OF DETERMINING THE QUANTITY AT THE PLACE OF DESTINATION, IT MIGHT THEREFORE BE JUSTIFIED TO INCLUDE THAT COST IN THE CUSTOMS VALUE, EVEN IF THE CONTRACT IN QUESTION PROVIDES THAT THEY ARE TO BE PAID BY THE BUYER .


9 THE BUNDESFINANZHOF ADDS THAT ACCORDING TO THE LAST SENTENCE OF ARTICLE 3 ( 3 ) ( A ) THE PAYMENT WHICH MUST BE TAKEN INTO ACCOUNT ' MAY BE MADE DIRECTLY OR INDIRECTLY ' , AND IF THE CUSTOMS VALUE IS LARGELY LEFT TO BE DETERMINED BY THE PARTIES TO THE CONTRACT OF SALE , THE SYSTEM WOULD BE OPEN TO ABUSE .


10 THE COMMISSION STRESSES IN ITS OBSERVATIONS THAT THE COMMUNITY PROVISIONS ON CUSTOMS VALUE WERE PLACED ON A NEW FOOTING AS A RESULT OF MULTILATERAL TRADE NEGOTIATIONS WITHIN GATT. THE NEW PROVISIONS, WHICH ARE CONTAINED IN REGULATION NO 1224/80, PROVIDE THAT, WHERE POSSIBLE, THE CUSTOMS VALUATION OF GOODS SHOULD BE BASED ON THE TRANSACTION VALUE. UNDER THE NEW SYSTEM , THE CUSTOMS VALUE IS THUS CALCULATED ON THE BASIS OF THE PARTICULAR TERMS OF EACH INDIVIDUAL CONTRACT AND TRADE PRACTICE IS NO LONGER RELEVANT .


11 ACCORDING TO THE COMMISSION, THE TRANSACTION VALUE IS ADJUSTED IN APPROPRIATE CASES, PURSUANT TO ARTICLE 8 OF THE REGULATION, BUT THE ADDITIONS WHICH MUST BE MADE TO THE PRICE ACTUALLY PAID PURSUANT TO THAT ARTICLE DO NOT INCLUDE THE WEIGHING COSTS. THUS THE ONLY RELEVANT CONSIDERATION IS WHETHER THOSE COSTS FORM PART OF THE 'PRICE ACTUALLY PAID OR PAYABLE' , AS DEFINED IN ARTICLE 3 ( 3 ) OF THE REGULATION. ARTICLE 3 ( 3 ) ( A ) SPECIFIES THE PAYMENTS WHICH ARE TO BE INCLUDED IN THAT PRICE AND ARTICLE 3 ( 3 ) DEFINES THOSE WHICH ARE NOT TO BE INCLUDED.


12 THE COMMISSION RECOGNIZES THAT ACCORDING TO ARTICLE 3 ( 3 ) (A) THE PAYMENT MAY BE MADE 'INDIRECTLY'. HOWEVER, ACCORDING TO SUBPARAGRAPH ( B ), 'ACTIVITIES . . . UNDERTAKEN BY THE BUYER ON HIS OWN ACCOUNT, OTHER THAN THOSE FOR WHICH AN ADJUSTMENT IS PROVIDED IN ARTICLE 8, ARE NOT CONSIDERED TO BE AN INDIRECT PAYMENT TO THE SELLER, EVEN THOUGH THEY MIGHT BE REGARDED AS OF BENEFIT TO THE SELLER OR HAVE BEEN UNDERTAKEN BY AGREEMENT WITH THE SELLER'. AS THE WEIGHING WAS CARRIED OUT BY THE BUYER AT HIS OWN EXPENSE AND AS WEIGHING COSTS ARE NOT REFERRED TO IN ARTICLE 8, THOSE COSTS CANNOT BE REGARDED AS AN INDIRECT PAYMENT TO THE SELLER .


13 IN REPLY TO THE QUESTION WHICH HAS BEEN REFERRED FOR A PRELIMINARY RULING , IT MUST BE STRESSED THAT REGULATION NO 1224/80 REPLACED THE CONCEPT OF ' NORMAL PRICE ' WHICH WAS THE BASIS FOR THE CALCULATION OF CUSTOMS VALUE UNDER THE PREVIOUS RULES, BY THE CONCEPT OF 'TRANSACTION VALUE', WHICH, AS A GENERAL RULE, IS THE PRICE ACTUALLY PAID OR PAYABLE FOR THE GOODS. UNDER THE NEW SYSTEM, THE CUSTOMS VALUE MUST THEREFORE BE CALCULATED ON THE BASIS OF THE CONDITIONS ON WHICH THE INDIVIDUAL SALE WAS MADE, EVEN IF THEY DO NOT ACCORD WITH TRADE PRACTICE OR MAY APPEAR UNUSUAL FOR THE TYPE OF CONTRACT IN QUESTION.


14 AS IS EXPRESSLY STATED IN THE SIXTH RECITAL IN THE PREAMBLE TO REGULATION NO 1224/80, THE USE OF ARBITRARY OR FICTITIOUS CUSTOMS VALUES HAS NO PLACE IN THIS SYSTEM, AND THAT IS REFLECTED IN THOSE PROVISIONS OF THE REGULATION WHICH DEFINE THE TRANSACTION VALUE OR MAKE ADJUSTMENTS TO IT. AS THE COMMISSION HAS POINTED OUT, ACCORDING TO THOSE PROVISIONS THE CUSTOMS VALUE DOES NOT INCLUDE THE COST OF DETERMINING THE QUANTITY OF GOODS ON ARRIVAL AT THEIR DESTINATION WHERE SUCH COSTS ARE PAID BY THE BUYER. THAT HAS NOT BEEN CHANGED BY THE CLAUSE ADDED TO THE FIRST SENTENCE OF ARTICLE 3 ( 3 ) ( A ) BY REGULATION NO 3193/80, WHICH IN ANY CASE DOES NOT APPLY TO THE IMPORTATION AT ISSUE. AS DETERMINING THE QUANTITY ACTUALLY DELIVERED AT THE PLACE OF DESTINATION IS IN THE BUYER'S INTEREST AS MUCH AS THE SELLER'S, IT CANNOT BE REGARDED AS AN ACTIVITY CARRIED OUT BY THE BUYER 'TO SATISFY AN OBLIGATION OF THE SELLER' WITHIN THE MEANING OF THAT PROVISION, UNLESS THE CONTRACT AT ISSUE PROVIDES FOR SUCH AN OBLIGATION.


15 THE ANSWER TO THE QUESTION IS THEREFORE THAT ARTICLE 3 ( 1 ) AND ( 3 ) OF COUNCIL REGULATION NO 1224/80 OF 28 MAY 1980 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES MUST BE INTERPRETED AS EXCLUDING FROM THE TRANSACTION VALUE THE COST OF ESTABLISHING THE WEIGHT OF GOODS ON ARRIVAL, WHERE THAT COST IS TO BE BORNE BY THE BUYER, IN THE CASE OF WHAT IS KNOWN AS AN ARRIVAL CONTRACT.


COSTS 
16 THE COSTS INCURRED BY THE COMMISSION OF THE EUROPEAN COMMUNITIES, WHICH SUBMITTED OBSERVATIONS TO THE COURT, ARE NOT RECOVERABLE. AS THESE PROCEEDINGS ARE, SO FAR AS THE PARTIES TO THE MAIN PROCEEDINGS ARE CONCERNED, A STEP IN THE PROCEEDINGS PENDING BEFORE THE NATIONAL COURT, THE DECISION ON COSTS IS A MATTER FOR THAT COURT.


ON THOSE GROUNDS , 

THE COURT ( FIFTH CHAMBER ),

IN ANSWER TO THE QUESTION SUBMITTED TO IT BY THE BUNDESFINANZHOF BY AN ORDER DATED 12 FEBRUARY 1985 , HEREBY RULES : 

ARTICLE 3 ( 1 ) AND ( 3 ) OF COUNCIL REGULATION NO 1224/80 OF 28 MAY 1980 ON THE VALUATION OF GOODS FOR CUSTOMS PURPOSES MUST BE INTERPRETED AS EXCLUDING FROM THE TRANSACTION VALUE THE COST OF ESTABLISHING THE WEIGHT OF GOODS ON ARRIVAL, WHERE THAT COST IS TO BE BORNE BY THE BUYER, IN THE CASE OF WHAT IS KNOWN AS AN ARRIVAL CONTRACT.
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