QUESTIONNAIRE TO BE ANSWERED BY THE DIFFERENT NATIONAL TEAMS

 EUROPEAN PROJECT “THE APPLICATION OF FOREIGN LAW BY JUDICIAL AND NON-JUDICIAL AUTHORITIES” 

(Project JLS/CJ/2007-1/03)

I. OVERVIEW

1. 
What are the main features of the model adopted in your country with regard to the application of foreign law by judicial authorities?

Within your answer please address the following issues:

1.1.
What is the legal nature of foreign law in your country? Is it considered as 'law'; as fact; or is it hybrid in nature?  If it is considered as a fact, is the judge binded by the facts agreed on by the parties?
1.2. 
Is the principle of iura novit curiae applicable in the case of foreign law?

1.3. 
Do the parties need to plead and prove foreign law?

2. 
What are the main features of the model adopted in your country with regard to the application of foreign law by non-judicial authorities?

Within your answer please address the following issues:

2.1. 
What kind of non-judicial authorities apply foreign law

2.2. 
What is the legal nature of foreign law in your country in the case of its application by non-judicial authorities?  Is foreign law considered as 'law'; as fact; or is it hybrid in nature?  If it is considered as a fact, is the non-judicial authority binded by the facts agreed on by the parties?

2.3. 
Is the principle of iura novit curiae applicable to foreign law in these cases?

2.4. 
Do the parties need to plead and prove foreign law?

3. 
What are the legal rules on which your answers are based with regard to both judicial and non-judicial authorities?

Within your answer please address the following issues:

3.1. 
Is there one general provision or various different provisions regarding the application of foreign law in the legal system of your country?

3.2. 
Please detail the relevant provisions.

4. 
Is your country party to any international convention –either bilateral or multilateral- on the proof and application of foreign law?

Within your answer please address the following issues:

4.1. 
Which international conventions?

4.2. 
Are there any problems concerning the consistency of approach between these conventions?

4.3. 
If your country is party to any of these conventions, what is the practical relevance of these international instruments in the normal legal practice of your country? Is it the same in the case of judicial and non-judicial authorities?

4.4. 
Is there any relevant or significant case law authority with regard to the application of these international conventions in your country?

5.
How is foreign law pleaded and proved before judicial and non-judicial authorities in your country?

5.1. 
Has this always been the same or has this practice changed throughout history?


5.1.1. 
Please address the previous point in relation to judicial authorities.



5.1.2.
Please address the previous point in relation to non-judicial authorities.

5.2. 
Is there any relevant case law authority that has been particularly significant in relation to this issue or that has particularly affected the development of this issue in your country?


5.2.1.
Please address the previous point in relation to judicial authorities.



5.2.2.
Please address the previous point in relation to non-judicial authorities.

II. HOW THE SYSTEM WORKS

6.
If foreign law needs to be pleaded by the parties:

6.1.
Who has to plead it?

6.2.
What does this pleading consists of?

6.2.1.
Please answer the previous point with regard to judicial authorities.

6.2.2.
Please answer the previous point with regard to non-judicial authorities.

6.3.
How and before whom does it need to be done?

6.3.1.
In the case of the pleading of foreign law in judicial proceedings: when does this have to be done, i.e. at which stage of the proceedings?

6.3.2.
What is the situation in the case of the pleading foreign law in non-judicial proceedings?

6.4.
What effect does this pleading of foreign law have, if any?

7. 
If foreign law does not need to be pleaded by the parties themselves, in what way is foreign law considered pleaded in your country? 

7.1. Before judicial authorities. 

7.2. Before non-judicial authorities.  

8. 
If foreign law needs to be proved by the parties:

8.1. Who has to prove it?

8.2. When does it have to be proved?

8.3. Which aspects of the foreign law need to be proved? 

8.3.1. Before judicial authorities.

8.3.2. Before non-judicial authorities.

8.4. How does proof of foreign law take place in practice?:

8.4.1. Before judicial authorities. 

8.4.2. Before non-judicial authorities.

9. If foreign law does not need to be proved by the parties themselves, in what way is foreign law considered proved in your country? 

9.1.
Before judicial authorities.

9.2.
Before non-judicial authorities. 

10.
What is the role of judicial authorities with regard to the proof of foreign law?

10.1.
Is this a merely passive role, or does the judicial authority intervene in the process to assist the parties with the proof?

10.2. 
If so:

10.2.1.
What does this assistance consist of?

10.2.2.
How far does it go? 

10.2.3.
What are the mechanisms available to the judge to assist the parties with the proof? 

10.3. 
Could the judge act in lieu of the parties in this regard?

11. 
What is the role of non-judicial authorities with regard to the proof of foreign law?

11.1.
Is this a merely passive role, or does the non-judicial authority intervene in the process to assist the parties with the proof?

11.2.
If so:

11.2.1.
What does this assistance consist of?

11.2.2.
How far does it go? 

11.2.3.
What are the mechanisms available to the non-judicial authority to assist the parties with the proof? 

11.3.
Could the non-judicial authority act in lieu of the parties in this regard?

12.
When is it considered that foreign law has been sufficiently proved? 

13.
What is the significance of foreign law once it has been proven by the parties?

14.
What are the consequences of the lack of proof of foreign law in your country?


14.1. Before judicial authorities.


14.2. Before non-judicial authorities.

15.
How does your previous answer relate to the imperative/non-imperative character given to conflict rules in your country? 

16.
What are the costs involved in pleading and proving foreign law in your country?
16.1. 
Is it included in free legal aid?

16.2.
If the answer to the previous question is no; does this affect the rights of the parties to effective legal assistance?

III. APPLICATION CONTROLS 

17.
Is it possible to appeal a judicial or non-judicial decision based on the insufficient or incorrect application of foreign law?


17.1. Judicial 

17.2. Non-judicial  

18.
If the answer to the previous question is yes:

18.1.
Judicial

18.1.1.
How?

18.1.2.
What are the available ‘routes’?

18.1.3.
To whom should the appeal be made?

18.2.
Non-judicial 

18.2.1. How?

18.2.2. What are the available ‘routes’?

18.2.3. To whom should the appeal be made?

19.
Can foreign law be rejected on the grounds of being unconstitutional in your legal system?


19.1. In the judicial arena.


19.2. In the non-judicial arena.

20.
If the answer to the previous question is yes, how does this happen?


20.1
In the judicial arena.


20.2.
In the non-judicial arena.

IV. PROPOSALS FOR REFORM

21.
What is your opinion of the operation of your legal system with regard to pleading and proving foreign law, to both judicial and non-judicial authorities?

22. 
Are there any plans to reform the current model?

23.
Which aspects of the model adopted by your legal system do you consider to be in need of reform and why?

24.
What is your opinion on the desirability and feasibility of a community law instrument regarding this issue? 


24.1.
Should the rules be the same for judicial and non-judicial authorities?


24.2.
Which non-judicial authorities should be included?

PAGE  
1

