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INTRODUCTION

I. Background and objectives

The main objective of this doctoral thesis is to analyze the protection
offered to victims of gender violence throughout the EU, considering
freedom of movement and the right to be saved as essential people’s rights,
enabling criminal, civil and administrative law to protect the quality of
human life and to seek for a better future for the present and next
generations. Nevertheless, this protection cannot be effective without a real
mutual recognition within the EU. In the following pages, we present the
global context that provides the basics for the current dissertation and the
main objectives that are pursued, together with the structure and

methodology followed to conduct the research.

Protection orders are meant to protect a person against an act that
may endanger their life, physical or psychological integrity, personal
liberty, sexual integrity or dignity. The aim is to avoid contacts between the
offender and the victim. This kind of protection measures can be adopted
as part of civil and criminal proceedings depending on the European
Country in which the procedure is taking place. This is the reason why we
have: 1) Directive 99/2011/UE on the European Protection Order and 2)
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Regulation (EU) 606/2013 on mutual recognition of protection measures in

civil matters.

Spain is one of those Countries which use criminal protection
measures. However, almost all of the EU States use civil protection
measures. This arises an issue that needs to be solved: the effectivity in
mutual recognition of civil and criminal protection measures. This question
is connected with the use and abuse of criminal law that we are facing
during the last years. It is necessary to think deeply about how, when and

under which circumstances do we have to use criminal law.

In a border-free EU there are many situations in which individuals
in need of protection require specific attention at EU level. A fact that has
complicated our investigation is the non-existence of a protection measure
database in the EU. We only could analyze the possible utility of the
measure fixing the gaze in gender violence victims with foreign nationality
in different member States in a cross-cutting way. For example, out of the
9.530 protection orders issued in Spain in the first three months of 2019,
32,3% concerned non-Spanish citizens. This raises the critical question of
this doctoral thesis: If someone that is currently benefiting from protective
measures issued in one member State decides to travel or reside in another
member State, how can she/he be ensured that those measures are valid and
enforced outside the member State of origin? This is only possible with a
good implementation of Directive 99/2011/UE on the European Protection
Order and Regulation (EU) 606/2013 on mutual recognition of protection
measures in civil matters, from which we will be able to ensure that those

measures are valid.
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We have to take into account that the European Protection Order is
a legal instrument of judicial cooperation. As a mechanism of judicial
cooperation, the European Protection Order has to be interpreted together
with other instruments of judicial cooperation: Council Framework
Decision 2009/829/JHA, Council Framework Decision 2008/947/JHA and
Regulation (EU) 606/2013. Furthermore, as a mechanism for victim
protection, its shortcomings should be compensated for through the
application and the implementation of Directive 29/2012/EU (Victim’s
Directive). Therefore, European Protection Order Directive should be
interpreted together with Victim’s Directive to fully guarantee victims’

procedural rights in criminal proceeding and to improve their protection.

The three protection measures included in Directive 99/2011/EU
and in Regulation (EU) 606/2013 are found in the national legislation of all
the member States. Their inclusion in the Directive and the Regulation
seeks to establish a minimum standard of protection for victims, without
modifying the internal legislation of the member States. The Directive was
supposed to lead to an approximation of this diversity. Actually, the
different national systems for the protection of victims are maintained. This
is why we have to ask ourselves: Are we on the right track with the Directive
99/2011/EU or are we just losing time? Is the instrument of the European
Protection Order actually useful or is it only a false promise of protection
to the victims? In the second case scenario, we must find a solution studying

both European legislation and our national legislation.

The little use of protection measures confirms our starting question:
European protection measures are not working due to the fact that the EU
is far away from what it was supposed to be. We must ask ourselves if we
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are building the EU in a proper way. This raises new questions that we will
try to answer during this research: it is possible to use the principle of
mutual recognition without a higher harmonization amongst the different
member States? Do we really want to build an EU without internal borders?
Can we continue approaching legislations without a previous
harmonization of substantive law? Do our legal practitioners know the

instruments of mutual recognition? Do our judges feel as European judges?

This lack of harmonization leads to another problem: the inexistence
concept of gender violence victims at a European level. Only when we
study this element can we realize the importance of the sociological and the
juridical factor working together. Only contextualizing the national and
supra national reality we could understand the reasons why each State has
its own concept of gender violence. Statistic data and official reports are
key elements in order to be aware of the entity of the problem of gender
violence. A critical eye to official figures and its cost shows the need to
create protection measures at a European level. According to FRA data, one
out of three European women -33%- has suffered physic or sexual violence
since they were 15 years old. This proportion reduce itself to one out of four
European women -22%- if we only consider violence suffered from the
partner or ex-partner. One out of three European women -32%- has suffered
psychologic mistreatment from her partner or ex-partner. Another fact to
bear in mind is the global cost of gender violence. According to a survey
from the Spanish government called “El impacto de la violencia de género
en Espafa: una valoracion de sus costes en 2016” in 2006 each European
citizen paid between 20 and 60 euros in order to provide different social
services to gender violence victims. Five years later, the total cost of gender
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violence within the EU was 288 billion euros (1,8% Gross Domestic
Product).

Despite the fact that all of these initial difficulties are present, we
consider that protection measures are essential if we want to continue
building Europe. Furthermore, there is a positive state obligation to protect
citizens against particulars that may endanger they integrity or life. If the
State does not protect us, it could be a failure of its obligations to protect
us. We firmly believe that European protection measures are totally
necessary instruments if we want to create a real Space of Freedom,
Security and Justice. Victims will only be free to move around the EU if we
guarantee their right to feel secure. Moreover, only real Justice can
guarantee freedom and security. 